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MEMORANDUM OPINION

At issue hereisthe Commissioner of Socid Security’s decison requiring plaintiff to pay the
hedlth insurance premiums of retired cod miners and their dependents. Plaintiff was assgned this
ligbility pursuant to the Coa Industry Retiree Hedlth Benefit Act of 1992 (“Cod Act”), 26 U.S.C. 88
9701-9722. The Trustees of the United Mine Workers of America Combined Fund (the “ Trustees’)
were granted leave to intervene as defendants, for the Combined Fund has the statutory responsibility

to collect hedlth care premiums from assigned cod operators and to use the premiums to provide hedth



coverage to its beneficiaries? At the parties request, the Court directed them to file briefs addressing
only Counts | and I11 of the First Amended Complaint.?

In Count | plaintiff seeks an order directing the Commissioner of the Socia Security
Adminigration (the “Commissioner” or “SSA”) to void plaintiff’ s assgnment of ligbility for hedth
insurance premiums as violative of the Takings and Due Process Clauses of the Fifth Amendment under
the Supreme Court’sdecison in Eastern Enterprisesv. Apfel, 524 U.S. 498 (1998), and section
706(2)(A) of the Administrative Procedure Act (“APA”), 5 U.S.C. § 706(2)(A). Plaintiff clams that
the Cod Act, as gpplied to it, is uncongtitutiona because plaintiff is substantidly identica to the plaintiff
in Eastern Enterprises. Asaresult of these factud smilarities, plaintiff dso damsthat the
Commissioner'srefusd to void plaintiff’ s Combined Fund beneficiary assgnments, after voiding
assgnments made to other companies smilarly stuated to Eastern, is arbitrary and capricious.

In Count 111, plaintiff challenges the Commissioner’s September 1999 assgnment of Tuness

Tiller and his dependents to plaintiff after the Commissoner voided hisinitid assgnment in response to

¥ The Trustees also filed a counterclaim for a declaratory judgment that (1) the Cod Act does
not violate the Due Process or Takings Clause of the Fifth Amendment as applied to Nell Jean and (2)
the beneficiary assgnments made to Nell Jean are valid under the Act. While Trustees do not arguein
support of their counterclaims, the first counterclaim is necessarily decided in their favor as aresult of
this Opinion. The second counterclam implicates Count |1 and cannot be fully addressed at thistime.
Seeinfra note 2.

2 Count II challenges the assignment of certain beneficiaries on the basis that they were
assigned to plaintiff after the October 1, 1993 statutory cut-off date set forth in section 9706(a) of the
Cod Act. Pursuant to the agreement of the parties, further proceedings on this count have been held in
abeyance pending the Supreme Court’ sruling in Barnhart v. Peabody Coal (No. 01-705) and
Holland v. Bellaire Corp. (No. 01-715). See Court’s Order dated March 12, 2002. Asaresult of
this Order, the Court will not address defendant’ s argument that plaintiff is barred by the statute of
limitations from challenging assignments made before September 21, 1995.
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the Supreme Court’sdecison in Eastern Enterprises. Plaintiff seeks an order requiring the
Commissioner to vacate this assgnment of aformer “Eastern beneficiary”? as a violation of the
assgnment criteriain section 9706 of the Coa Act and an abuse of discretion under sections 702 and
706 of the APA.Y

All parties have moved for partid summary judgment, and the only questions to be resolved are
issues of law. Asexplained more fully below, the Court concludes that plaintiff is not subgtantialy
gmilar to Eagtern, and thus, its challenge to Count | must fail. The Court dso finds that Commissoner’s
assgnment of an additiond beneficiary to plaintiff following the Supreme Court’ s decison in Eastern
Enterprises was both consstent with the Coa Act and a reasonable exercise of discretion under the

APA. Therefore, summary judgment is gppropriate asto Counts| and I11.

BACKGROUND

The cod industry’s attempts over the last century to provide benefits to cod miners, culminating
in the passage in 1992 of the Cod Act, are well documented in numerous court decisons, including the
Supreme Court’ sdecison in Eastern Enterprisesv. Apfel, 524 U.S. 498

(1998), and therefore, only a short summary of the background and statutory provisions relevant to this

case will be presented here.

¥ An “Eagtern bendficiary” refers to a Combined Fund beneficiary whom the SSA initially
assigned to Eastern or a similarly-situated operator pursuant to 8§ 9706(a)(3) and whose assgnment
was declared void by SSA after the Eastern Enterprises decison.

¥ Inits First Amended Complaint, plaintiff added Counts 1V and V againg the Trustees
seeking arefund or credit for premiums improperly paid pursuant to Counts I-111. Since these Counts
implicate Count I1, they cannot be resolved at thistime. See supra note 2.
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History of the Coal Act

Since 1942, hedth benefits for retired cod miners have been provided through a series of
multiemployer hedlth plans established under collective bargaining agreements known as Nationa
Bituminous Coa Wage Agreements (“NBCWAS’ or “cod wage agreements’). From 1950 through
1974, hedth benefits provided under the cod wage agreements were financed by the United Mine
Workers of American (“UMWA”) 1950 Welfare and Retirement Fund, a multiemployer trust fund.
Cod operators paid roydlties into this fund on the basis of the amount of coal mined or the number of
covered hours worked under a particular collective bargaining agreement. The agreements did not
gpecify benefits to which miners and their families were entitled. Instead, benefits were determined by
trustees of the fund based on their discretion and the financia soundness of the fund.

Then, to comply with the funding and vesting requirements of the Employment Retirement
Income Security Act of 1974 (“ERISA™), 29 U.S.C. 88 1001, the UMWA entered into the 1974 cod
wage agreement with the Bituminous Cod Operators Association (“BCOA”), a multiemployer
bargaining association created in 1951 to be the primary representative of cod operatorsin their
negotiations with the UMWA. Eastern Enterprises, 524 U.S. at 509. The 1974 coa wage
agreement divided the UMWA 1950 Wefare and Retirement Fund into four plans. Two of these plans
covered retiree hedlth benefits: the 1950 Benefit Plan provided hedlth benefits to cod workers who
retired before 1976, and the 1974 Benefit Plan covered those who retired on or after January 1, 1976.
The 1974 cod wage agreement expresdy provided lifetime health benefits to retirees and their
dependents for thefirgt time. Id. at 509.

The 1950 and 1974 Benefit Plans experienced financid difficulties due to the liberaization of

4



benefits under the 1974 cod wage agreement, demographic and economic changes that included a
declinein cod production (and the resulting decline in contributions to the funds), the retirement of a
generation of miners, and escadating hedlth care cogts.  In response to the financid problems faced by
the multiemployer plans, the 1978 cod wage agreement required signatory employers to establish
individual employer hedlth plans to provide benefits to their active employees and retirees. Under the
1978 agreement, the 1974 Benefit Plan, amultiemployer plan, was restricted to cover only those
“orphaned” miners who retired on or after January 1, 1976 and whose former employer had gone out
of business. The 1950 Benefit Plan continued to provide health benefits to miners who retired before
1976.

Despite the changes imposed by the 1978 coa wage agreement, increasing costs and the
withdrawd of employers from the 1978 cod wage agreement led to a continuing decline in the financia
gtuation of the plans. In response, the Secretary of Labor’s Advisory Commission on United Mine
Workers of America Retiree Hedlth Benefits (the “Coa Commisson”) was created in 1989 to address
the funding problems of the retiree hedth benefits plans. Two years after the Commission released thelr
report and recommendations, Congress enacted the Cod Act.

. The Coal Act

In the Cod Act, Congress aimed to “ gabilize hedth plan funding” and provide hedth care
benefits to retirees by identifying those most respongble for the ligbilities of the 1950 and 1974 Benefit
Plans. Eastern Enterprises, 524 U.S. a 514. The Act combined the two plans to creste a new
multiemployer plan called the United Mine Workers of America Combined Benefit Fund (* Combined

Fund’). “The Combined Fund provides substantidly the same hedlth benefits to retirees and their



dependants’ asthe 1950 and 1974 Benefit Plans. Id. a 514. It isfinanced by annua premiums
assessed againgt cod operators that signed any coa wage or other agreement requiring the operator to
contribute to the 1950 or 1974 Benefit Plans. These operators are “ Sgnatory operators’ under the
Act. 26 U.S.C. §9701(b)(2), (b)(3), (c)(1). Any sSignatory operator who “conducts or derives
revenue from any business activity, whether or not in the cod industry,” may be ligble for the premiums.
88 9701(c)(7), 9706(a). Liability for hedth care premiumsfor digible cod minersisassignedto a
signatory operator or its related person according to statutory criteria. 8 9706(a).

The Coal Act directs the SSA Commissioner to “before October 1, 1993, assign each cod
industry retiree who is an digible beneficiary to a Signatory operator which (or any related person with
respect to which) remainsin business’ in the following order:

(2) Firdt, to the Signatory operator which —

(A) was aggnatory to the 1978 coa wage agreement or any subsequent coal
wage agreement, and

(B) was the most recent signatory operator to employ the coal industry retiree
in the cod indugtry for at least 2 years.

(2) Second, if theretireeis not assigned under paragraph (1), to the sSignatory operator
which —

(A) was asignatory to the 1978 coa wage agreement or any subsequent coal
wage agreement, and

(B) was the most recent signatory operator to employ the coal industry retiree
in the cod indudry.

(3) Third, if the retireeis not assgned under paragraph (1) or (2), to the Signatory
operator which employed the coa industry retiree in the cod industry for alonger
period of time than any other signatory operator prior to the effective date of the 1978
cod wage agreement.



§ 9706(a)(1)-(3).

Assigned signatory operators pay a hedth care premium to the Combined Fund for each of
their assigned beneficiaries. § 9407(a). Where asignatory operator isno longer involved in any
business activity, premiums may be assessed againg a“related person,” including members of the same
controlled group of corporations, businesses or corporations under common control, any personin
partnership or joint venture with asignatory operator, and any of their successorsin interest. Eastern
Enterprises, 524 U.S. at 14; see 88 9706(a), 9701(c)(2)(A). The definition of a*“controlled group of
corporations’ is borrowed from section 52(a) of the Internd Revenue Code, which providesthat “dl
employees of dl corporations which are members of the same controlled group of corporations shal be
treated as employed by asingle employer.”® 26 U.S.C. §52(a). Related person status is determined
asof July 20, 1992. § 9701(c)(2)(B). In addition to related person or controlled group ligbility for
retirees hedth care premiums, the Cod Act explicitly makes “[a]ny related person with respect to an
assigned operator . . . jointly and severdly ligble for any premium required to be paid by such
operator.” 8§ 9704(a).

Eligible beneficiaries whose former employers no longer exist and who could not be assigned to
any sgnatory operator or related company under the criteria set forth in 8 9706 receive benefits from a
poal of reserved funds transferred by Congress from the 1950 Benefit Plan and the Abandoned Mine

Reclamation Fund established under the Surface Mining Control

¥ In addition, § 52(a) defines a“controlled group of corporations’ to include, inter alia,
parent-subsidiary groups, where the parent owns more than 50 percent of the total voting power of al
classes of stock in the subsidiary or where the parent owns more than 50 percent of the total value of
shares of dl classes of stock in the subsidiary. 26 U.S.C. §8 52(a), 1563(a).

7



and Reclamation Act of 1977 to the Combined Fund (see 26 U.S.C. § 9705(a), (b); 30 U.S.C.

8 1232(h)) or, if necessary, from premiums assessed proportionately againg al assgned operators. 26
U.S.C. 8§ 9704(a)(3), (d). To date, it has been unnecessary to assess any such premiums.

1. Néel Jean Coal Company

Nell Jean Cod Company, the predecessor to plaintiff Nell Jean Industries, mined bituminous
cod in West Virginiafrom 1955 to 1963 and from 1966 to 1967 using an hourly work force organized
by the UMWA.. It was aSgnatory to a succession of collective bargaining cod wage agreements
negotiated with the UMWA during those time periods. (Hylton Aff. §Y3-4.) Haintiff stopped its cod
mining operations sometime in 1967 and shifted to the commercid congtruction business at that time.
(Hylton Aff. §5.) Plaintiff hasremainedin businessat dl times. (Hylton Aff. 1 6.)

Asof July 20, 1992, plaintiff isa“related person,” within the meaning of section 9701(c)(2) of
the Coa Act, to Perry & Hylton Inc. (“P&H?”), another cod company. (Tennille Decl. 112.) P&H
was sgnatory to cod wage agreements from 1963 through January 1, 1988, including the 1974 and
1978 NBCWAs, as well as successor agreementsin 1981 and 1984. (TenilleDecl. §13.) P&H
ceased coa mining operations shortly after that time but remains in business for the purposes of section
9701(c)(7) of the Cod Act. (Hylton Aff. 13.)

After the Cod Act was enacted, the Commissioner of Socid Security assigned Nell Jean
responsibility for the hedlth care premiums for a number of retired miners who had worked for Nell
Jean during the period that it was Sgnatory to a UMWA wage agreement. (Hylton Aff. §7; Tennille
Dedl. 118). Inthefal of 1998, after the Supreme Court’sruling in Eastern Enter prises, Eastern and

other similarly-stuated operators that had not signed a 1974 or later coad wage agreement and were



not statutorily related to a company that had signed such an agreement were relieved of their Combined
Fund beneficiary assgnments because of the Supreme Court’ s holding that these assignments were
uncondtitutiond.

In September 2000, plaintiff requested that the Commissioner withdraw plaintiff’ s assgnments,
assarting that the facts surrounding the disputed assgnments were substantidly identicd to the factsin
Eastern Enterprises. (Letter from Mott to Apfel of Sept. 28, 2000, Pl.’s Mem. of Points &
Authoritiesin Support of Flantiff’s Motion for Partid Summary Judgment (“F.’sMem.”) Ex. 3) The
Commissioner denied plaintiff's request, concluding that plaintiff was not like Eastern becauseitisa
related person to P& H, asignatory to a 1974 or later cod wage agreement promising lifetime hedth
benefits to retirees. (Letter from Streckewald to Mott of Nov. 30, 2000, Pl.’s Mem. Ex. 4.) In Count
I, Ndl Jean chalenges the Commissioner’ s decison assigning these retirees and requiring it to pay
hedlth care premiums to the Combined Fund on their behdf, claiming that it is indistinguishable from
Eastern and that the Supreme Court’ s decison in Eastern Enterprisesis controlling here.

V.  TheSupreme Court Decison in Eastern Enterprises

In Eastern Enterprises the Supreme Court was presented with a condtitutiona challenge to the
Cod Act. Eagternwasinvolved in cod mining operations until 1965 and was a Sgnatory to cod wage
agreements between 1947 and 1964. Notably, it was not a signatory to the 1974 agreement or any
later agreement that expresdy guaranteed lifetime hedth benefits for retirees and their families. Between
1963 and 1965, Eastern transferred its coa operationsto asubsidiary, Eastern Associated Coa Corp
(“EACC"). Eadernretaned itsinterest in EACC until 1987, when it sold EACC to an unrelated

company and left the cod industry. Eastern Enterprises, 524 U.S. at 516. Unlike Eastern, EACC



had signed the 1974 and 1978 cod wage agreements. |Id. at 516.

After enactment of the Cod Act, the Commissioner assigned Eagtern liability for hedth
premiums of more than 1,000 retired miners who had worked for Eastern prior to 1966. 1d. at 517.
The assgnment was based on Eastern’ s status as the Sgnatory operator that employed the retirees for
the longest period of time prior to the effective date of the 1978 cod wage agreement. 8 9706(8)(3).
Since Eagtern terminated its relationship with EACC in 1987, years before the satutory date of July 20,
1992 for establishing related party status, the two entities were not related persons within the meaning
of the Cod Act. Eagtern chdlenged the assgnment, arguing that the Coa Act violated the Takings and
Due Process Clauses of the Fifth Amendment. 1d. at 516.

In the Supreme Court’ s splintered decision, a plurdity concluded that application of the Coal
Act to Eagtern violated the Fifth Amendment as an uncongtitutiond taking. Id. at 498. Justice
Kennedy concurred in the judgment but dissented in part, finding that the Cod Act as gpplied to
Eastern was not an uncongtitutiond taking, but that the Act violated Eastern’s due processrights. 1d. at
547-50 (Kennedy, J., concurring). The four dissenting judges found that gpplication of the Act to
Eastern did not violate the Takings Clause or the Due Process Clause. 1d. 554, 556-57 (Breyer, J.,
dissenting).

Although there was no mgority rationae for the Court’s holding in Eastern Enterprises, both
the pluraity and Justice Kennedy recognized that Snce Eastern had not sgned a cod wage agreement
expressy promising lifetime hedlth benefits to retired miners and their families, it could not have
anticipated the “ severe retroactive liability” that the Cod Act’s dlocation schemeimposed. This

contributed to the Court’ s determination that the Cod Act is uncongtitutiona as gpplied to Eastern. See
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id. at 528-29 (“[T]he Cod Act' s dlocation scheme’ is uncongtitutiona as gpplied to Eastern because it
“imposes severe retroactive liability on alimited class of parties that could not have anticipated the
ligbility, and the extent of that liability is substantidly disproportionate to the parties experience.”); id.at
549 ([1]n creeting liahility for events which occurred 35 years ago the Coal Act has a retroactive effect
of unprecedented scope. . . . Thiscaseisfar outside the bounds of retroactivity permissible under our
law. ") (Kennedy, J., concurring).

In response to the Supreme Court’ s decision in Eastern Enterprises, the Commissioner was
required to void as unconditutiond al assgnments made to cod operators that were substantialy
identicd to Eagtern.  Plaintiff asserts that there are “no distinctions of consequence’ between the facts
in Eastern Enterprises and the facts in this case and that it should be treated like Eastern. (Pl.’s Mem.
a 12)) Thus, in Count I, plaintiff argues that the gpplication of the Cod Act to plaintiff is
uncongdtitutiond and its assgnments should be voided.  Second, in Count 111, plaintiff chalengesthe
1999 assgnment of an Eastern beneficiary and his dependants as a violation of the statutory assgnment

criteriain section 9706 of the Coa Act and sections 702 and 706 of the APA.

LEGAL ANALYSIS

Count I: Congtitutional Challenge
A. Precedential Effect of Eastern Enterprises

Faintiff’s challenge to Count | depends entirdly on its argument that the Eastern Enterprises
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decision is controlling.? Before this challenge can be addressed, it is essential to understand the limited
precedentid effect of that case. “When afragmented Court decides a case and no singlerationde
explaining the result enjoys the assent of five Justices, the holding of the Court may be viewed as that
position taken by those Members who concurred in the judgment on the narrowest grounds. . . .”
Marks v. United States, 430 U.S. 188, 193 (1977)(citation omitted). Thisruleisonly applicable
where “one opinion can be meaningfully regarded as ‘ narrower’ then another.” Rappa v. New Castle
County, 18 F.3d 1043, 1057 (3d Cir. 1994) (quoting King v. Palmer, 950 F. 2d 771, 781 (D.C. Cir.
1991)). In caseslike Eastern Enterprises, however, where the opinions represent distinct
approaches, “no particular standard congtitutes the law of the land because no single approach can be
sad to have the support of amgority.” Rappa, 18 F.3d a 1058. “[T]he only binding aspect of a
lintered decisonisits specificresult . . . . Eastern Enterprises requires afinding thet the Cod Act is
uncongtitutiond” only in cases where the plaintiff “stand[g] in a‘subgtantidly identicd pogition to Eagtern
Enterprises with respect to both the plurdity and Justice Kennedy’ s concurrence.”” Anker Energy v.
Consolidation Coal Co., 177 F.3d 161, 170 (1999) (quoting Unity Real Estate Co. v. Hudson, 178
F.3d 649, 659 (3d Cir.), cert denied, 528 U.S. 963 (1999)); see also Association of Bituminous
Contractorsv. Apfel, 156 F. 3d 1246, 1255 (D.C. Cir. 1998) (“the only binding aspect of Eastern
Enterprisesisits specific result — holding the Coa Act uncongtitutiona as gpplied to Eastern

Enterprises’).

Y Paintiff does not mount any congtitutional challenge to the Coal Act exoept to say thet it
should be treated like Eastern. In fact, it makes no showing that the facts here provide an independent
basisto sustain afinding that the factors relevant to a court’ s regulatory takings analyss (see Eastern
Enterprises, 524 U.S. at 529-37) are applicable to plaintiff.
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B. Plaintiff isNot Substantially Identical to Eastern

Asdl parties agree, the dispositive question in Count | iswhether plaintiff isin a substantialy
identicd dtuation as Eastern. For if it is, Eastern Enterprises requires afinding that the Cod Act is
uncongtitutiond as gpplied to plaintiff. Unity Real Estate 178 F.3d at 659. Plaintiff assertsthat it isin
asubstantialy identical pogition as Eastern becauise both were assigned ligbility for their own former
employees and neither had signed the 1974 cod wage agreement or any subsequent agreement with the
UMWA that promised lifetime retiree hedth benefits. (A.’sMem. a 10.) Paintiff dso points out that
both were affiliated with companies that were Sgnatories to the 1974 coa wage agreement. (F.’s
Mem. at 13.) Paintiff argues that these facts compe a concluson that the Commissoner's assgnment
of liability to plaintiff for its retired miners violates the Takings and Due Process Clauses of the Fifth
Amendment. (A.’sMem. at 12-13.)

Paintiff, however, ignores the gatutorily sgnificant fact that Eastern had terminated its
relationship to 1974 coa wage agreement signatory EACC prior to the July 20, 1992 date for
establishing related person status under the Cod Act. Eastern Enterprises, 524 U.S. at 516. In
contragt, under the Act plaintiff isa*“related person” to a post-1974 wage agreement signatory --
P&H. Paintiff does not contest thisfact but assertsthat it is not a*“digtinction of consequence,” and
that it should not impede a finding that Eastern Enterprises applies. (A’ sMem. at 12.) Plaintiff notes
that the Eastern Enterprises plurdity and Justice Kennedy concluded that the Coa Act imposed an
uncondtitutiond liability on Eastern without justification even though it was fully aware that Eastern’s
subsdiary, EACC, had signed 1974 and later cod wage agreements. (Pl.’sMem. a 10-11.) Plaintiff

seemsto argue that the Court's recognition and disregard of Eastern’s relationship to EACC should
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lead to asmilar disregard of plaintiff’s relationship to a post-1974 wage agreement Sgnatory in this
case. Agan, plaintiff hasignored the fact that the Coa Act sets duly 20, 1992 for determining related
person status. § 9701(c)(2)(B).

Since Eastern and EACC were not related parties within the meaning of the Cod Act, there
was no reason for the relationship between the two entities to impact the Supreme Court's decision. In
contrast, plaintiff is arelated person to a post-1974 sgnatory, and this fact distinguishes plaintiff from
Eastern. Eastern Enterprises did not consder whether the assgnment of liability for hedth care
premiums to a signatory operator who did not sign a 1974 or later cod wage agreement but is arelated
person to a signatory to those agreements is uncongtitutional, and thus, it is not controlling here.

Thisresult is consstent with decisons of the Third and Fourth Circuits and a number of district
courts. In these cases the courts agree that the Cod Act is not uncongtitutiona as gpplied to a
company that is arelated person to asignatory to a 1974 or later coal wage agreement even if the
company itsdf, like Eastern, was not a Signatory to any of these agreements, and therefore, such a
company cannot aval itsdf of theruling in Eastern Enterprises. See Anker Energy v. Consolidation
Coal, 177 F.3d 161, 172 (3d Cir.) (the fact that [plaintiff] Anker was a*“related person” to a signatory
to 1974 and later coal wage agreements “factudly distinguishes Anker’ s Stuation from that of Eastern
Enterprises and compels afinding that the [Cod] Act is condtitutiond in thisingtance’), cert. denied,

528 U.S. 1003 (1999); Unity Real Estate v. Hudson, 178 F.3d 649, 659 (3d Cir.) (“the very

7" Indeed, the plurdity specificaly noted that “[&]lthough EACC continued mining coal until
1987 asasubsdiary of Eastern, Eastern’ s liability under the Act bears no relationship to its ownership
of EACC; the Act assgns Eagtern responsibility for benefits relating to miners that Eastern itself, not
EACC, employed . . ..” Eastern Enterprises, 524 U.S. at 530.
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diginction that [plaintiff, Unity, was areated person to Sgnatory to 1974 and later cod wage
agreements] compd s the conclusion that Eastern Enterprisesisnot on dl fourswith us’,), cert.
denied, 528 U.S. 963 (1999); Holland v. Big River, 181 F.3d 597, 606 (4" Cir. 1999) (“position of
members of acontrol group upon whom liability isimposed only by virtue of that association is different
from that of the NBCWA sgnatory in Eastern Enterprises’), cert. denied, 528 U.S. 1117 (2000);
Wheeling-Pittsburgh Seel Corp. v. Barnhart, No. 5:99CV60 dip op. at 19 (N.D. W. Va Mar 29,
2002) (plaintiffs who did not sign a 1974 or later coa wage agreement but are related personsto one
who made such a promise “do not sand in a position substantidly identicd to that of Eastern
Enterprises and, therefore.. . . the holding of Eastern Enterprisesis not gpplicableinthiscasg’); A.T.
Massey Coal Co. v. Massanari, 153 F. Supp. 2d 813, 827 (E.D. Va. 2001) (argument that plaintiff is
“subgtantidly identicaly Stuated to Eagtern” is “unpersuasive’ where it is undisputed that plaintiffs are
related to numerous subsidiaries who signed the 1974 or later NBCWAS); Shenango v. Apfel, No.
99¢cv1035dip op. at 7 (W.D. Pa July 15, 2000) (Eastern Enterprises does not apply because
“rdlevant link . . . wasnot in place.. . . as Eagtern ended its relaionship with the Sgnatory afiliate in
1987. ... however, [in this case the] link was in place on July 20, 1992, the date Congress set for
determining the relationship between sgnatory operators and related persons.. . .. ). But see
Berwind v. Apfel, 94 F. Supp. 2d 597, 607-08 (E.D. Pa. 2000), appeal pending, Nos. 00-3729,
00-3798, 00-3830 (argued Sept. 19, 2000) (finding that “[t]he Court . . . cannot conscientioudy
differentiate between” plaintiff that did not sgn 1974 or later coa wage agreement but was assigned
ligbility for former employees and Eastern even though plaintiff was a reated person to a 9gnatory to

the 1974 and later cod wage agreements and Eastern was not). Regardless of the smilarities between
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plantiff and Eagtern, plaintiff’s status as a related person to a post-1974 cod wage agreement signatory
means that plaintiff cannot argue that the Court’s holding in Eastern Enterprises is contralling here.

Nonetheless, plaintiff contendsthat it is“irrdevant” that it continued to be in a controlled group
with P& H &fter the date for establishing related person liability and speculates that the Supreme Court’s
halding in Eastern Enter prises would not have changed even if Eastern and EACC wererelated
persons under the Cod Act. Plantiff arguesthat “the Court’s decison turned on the fact that Eastern
had not promised lifetime benefits to its UMWA miners’ by signing the 1974 or any subsequent cod
wage agreement — not on the promises made by arelated person to its own employees. (Fl.’sMem. a
16.) But this Court would not be so presumptuous as to try and predict what the Supreme Court
would have decided had it been presented with thiscase. The decisive point isthat the holding in
Eastern Enterprisesislimited to its particular facts and the facts surrounding plaintiff’s case are
different.

C. Related Person Liability

Pantiff attempts to obscure the factud digtinctions with Eastern by taking a narrow view of
related person liability. Plantiff would limit the use of related person liahility to cases where benefits are
promised to retired cod miners by their former employers (as Sgnatories to 1974 or later wage
agreements) and the former employers are no longer inbusiness. (A’ sMem. a 17.) Under plaintiff’'s
interpretation, only retired miners who worked for coa operators that Sgned a 1974 or later cod wage
agreement would be entitled to health benefits under the Cod Act.

Courts have refused to interpret related person liability this narrowly or to focus only on
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the employment relationships between the company assigned liability, the related person that was a
signatory to a 1974 or later coa wage agreement, and the retirees assigned. Rather, courts have
upheld the condtitutiondity of assgnmentsin cases where the retirees had not been employed by a
sgnatory to a 1974 or later wage agreement. For instance, in Unity Real Estate, plantiff Unity was
assigned former employees of a number of companies that were related personsto Unity. Unity Real
Estate v. Hudson, 977 F. Supp 717, 720 (W.D. Pa. 1997), aff'd, 178 F.3d 649 (3d Cir. 1999).
Not al of the employers were signatories to the 1974 or later wage agreement. Unity Real Estate,
977 F. Supp. a 718-20. The Third Circuit upheld the congtitutionality of these assgnments even
though mogt of the retirees assgned had never been employed by signatoriesto the 1974 or a
subsequent wage agreement, and therefore, had not been promised lifetime benefits. Unity Real
Estate, 178 F.3d at 655, Unity Real Estate, 977 F. Supp. 718-20, Unity Red Estate Company’s
Responses to Defendant’ s First Request for Admissions ] 28.

Smilarly, in Shanango Inc. and Wheeling-Pittsburgh Steel Corp., plantiffs were assgned
lidbility based on their status as related persons to the former employers of the retirees. Neither the
plaintiffs who were assigned liability nor the former employers were sgnatoriesto a 1974 or later wage
agreement. Both plaintiffs and the former employers were, however, reated persons to other
companies that had Sgned a post-1974 agreement. The condtitutiondity of the Cod Act as applied in
these cases was upheld despite the fact that neither the company assigned liability nor the former
employers had signed a post-1974 agreement.

Even where retirees were employed by a post-1974 sgnatory, the lynchpin of the courts

andyss upholding the condtitutionality of their assgnments was the existence of related persons who
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were Sgnatories to a 1974 or later cod wage agreement — not the employment relationship of the
plaintiffs, the related persons, and the retirees. See, e.g., Holland v. Big River Minerals, 181 F. 3d at
606 (coal operatorsthat are related persons to post-1974 signatory operators are not identically
Stuated to Eastern; assgnments are congtitutiond); Anker Energy Corp . v. Consolidation Coal Co.,
177 F. 3d a 172 (same). Thefact that plaintiff was not a sgnatory to a 1974 or later coal wage
agreement does not eliminate the critical significance of its related person status to a 1974 or later cod
wage agreement signatory. Thus, plaintiff’ s argument that the sgnatory status of the former employer is
determinative of the congtitutiondity of the Cod Act must be rejected.

Paintiff, nonetheess, points to Berwind in support of its narrow view of related person liability.
(P.'sMem. of Points and Authoritiesin Opposition to Defendants Motions for Summary Judgment
(“Pl.’sOpp.”) a 15.) The Berwind court found the Cod Act uncongtitutiond as applied to a plaintiff
that was not asgnatory to a post-1974 cod wage agreement but was assgned liability for its former
employees based on its atus as a related person to a post-1974 coad wage agreement sgnatory. This
Court is not persuaded by Berwind's rationae for a number of reasons?

Firgt, Berwind suggeststhat its decison is consstent with the Third Circuit’ sdecisonin Unity
Real Estate Berwind, 94 F. Supp. at 606-07. However, itsreliance on Unity isbased on a

misinterpretation of the underlying facts of that case. Unity’s assgnments were not al “based on

¥ Seealso AT. Massey Coal Co., 153 F. Supp. 2d at 833 n.16 (finding Berwind less
persuasive than the decison in Shanango in which the court found the Coa Act condtitutiona as
goplied to a plaintiff that was not a Sgnatory to a post-1974 cod wage but was assgned liability for its
former employees based on its status as a related person to a post-1974 cod wage agreement
sgnatory).
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employment of the beneficiaries by related companies which had promised to fund lifetime benefits” as
the Berwind court suggests. Id. at 607. Mogt of the retirees assigned to Unity were not former
employees of dgnatoriesto a 1974 or a subsequent coal wage agreement. Unity Real Estate, 178
F.3d at 655; Unity Real Estate, 977 F. Supp. 718-20; Unity Red Estate Company’ s Responses to
Defendant’ s First Request for Admissions §] 28. Unlike Berwind, however, the Third Circuit found the
assignments congtitutiona regardless of whether the retirees had been employed by post-1974 cod
wage agreement signatories. Unity Real Estate, 178 F. 3d at 659. A “single [related] company’s
participation in the ‘watershed’” wage agreements was sufficient to impose liability for hedth benefits [to
Unity] for miners who had worked for dl the companies, not just those employed by the signatory
company.” A.T. Massey Coal Co., 153 F. Supp. at 832.

Second, in finding the factud Stuation presented indistinguishable from Eastern Enterprises,
the Berwind court ignored the statute's provision for joint and severd ligbility, thereby defeating
Congress purpose for adopting the Coa Act. The Berwind court suggests that the provison of the
Cod Act which requires the employment of acod industry retiree by a signatory operator to be treated
as employment by any related persons to such operator, 8 9706(b)(1)(A), applies only to the
aggregation of employment by different employersto cdculate the retiree's length of service for
assgnment purposes. See Berwind, 94 F. Supp. 2d a 607. Plantiff makesthis argument as well.
(See M.’ s Opp. a 15.) Both, however, fail to recognize that the same requirement is also contained, by
reference, in the Act's definition of a“related person,” thereby creating controlled group ligbility. See
8 9701(c)(2)(A)(i) (“A person shdl be consdered to be ardated person to a signatory operator if that

person is amember of the controlled group of corporations (within the meaning of section 52(a)) which
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includes such signatory operator . . . ."); 8 52(a) (“[A]ll employees of dl corporations which are
members of the same controlled group of corporations shall be treated as employed by asingle
employer.”). The Cod Act creates controlled group liability for payment of retirees hedth care
premiums because Congress wanted to “ensure that the statutory obligations to finance retiree hedth
care could not be evaded through corporate manipulations. . . .” Holland v. Keenan Trucking Co.,
1995 WL 938644 at *1 (S.D. W. Va. Mar. 15, 1995), aff'd, 102 F.3d 736 (4™ Cir. 1996).
“[B]ecause of the complex corporate structures which are often found in the cod industry” Congress
intentionaly made “the number of entities. . . . jointly and severdly lidble for asgnatory operator’'s
obligations under the definition of related persons. . . very broad.” 138 Cong. Rec. 34002 (1992)
(proposed Conference Committee report, placed in the record by Sen. Wallop). Berwind and plantiff
nonethel ess steadfastly ignore these important concepts as well as Congress sintent.

Significantly, plaintiff does not chdlenge the conditutiondity of the Cod Act’simpostion of
joint and severd liahility. Insteed, it atemptsto argue that the fact thet it is a rdlated company as of July
20 1992 to a 1974 cod wage agreement signatory should be of no significance. (Plaintiff’s Reply to
Defendants Opposition to Plaintiff’s Motion for Partid Summary Judgment a 9.) However, this
argument is unconvincing and illogicd. As noted above, under the Cod Act, Nl Jean and P&H are
jointly and severdly ligble for each other’s Cod Act obligations and employment by any one member of
their controlled group is to be treated as employment by each other member. See 26 U.S.C. 88 52(a),
9701(c)(2)(A)(i), 9704(a), 9706(b)(1)(A). It istherefore impossible, as plaintiff attempts to do, to
dismiss the import of controlled group liability by ignoring the clear intent of the Cod Act to treat the

entire corporate family as asingle enterprise.
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Findly, Berwind's approach produces an illogica result. Retired coa miners who were
employed by different — but related — corporate entities could receive different treatment based on the
Specific identity of their employers. Similarly, acompany’sliability for the heglth care premiums of the
former employees of its control group members would vary depending on the employer.  Thisis not
what Congress intended, nor isit consstent with the result reached by the vast mgority of courts to
addresstheissue.

Paintiff's crabbed views on related person ligbility are unpersuasive, for its satus as ardated
person to P&H cannot beignored. This digtinction between plaintiff and Eastern places plaintiff beyond
the reach of the Court’ sdecison in Eastern Enterprises. Therefore this Court concludes that Count |
must be dismissed, because the Cod Act is condtitutiona as gpplied to plaintiff and the Commissioner’s
refusal to void plaintiff’s assgnments was not arbitrary or capricious.

. Count I11: Assignment of Tuness Tiller

In Count 111, plaintiff seeks an order invaidating the Commissoner’ s September 1999
assgnment of Tuness Tiller and his dependents to plaintiff after the Commissoner voided hisinitid
assgnment in response to the Supreme Court’ sdecison in Eastern Enterprises. Plantiff dlegesthat
this assgnment violates the assgnment criteriain section 9706 of the Cod Act and is arbitrary and
capriciousin violation of sections 702 and 706 of the APA. 5 U.S.C. 88 702, 706.

The Commissioner assigned liability for Mr. Tiller's hedlth care premiums to Eastern in 1992,
(Pl’sMem. at 19.) In 1995 the Commissoner determined, based on areview of Mr. Tiller' s earnings
record that Mr. Tiller' sassgnment to Eastern had been an error. (Pl.’sMem. a 19.) Mr. Tiller was

then reassigned to Norfolk and Western Railway Co. (“N&W”) as the sgnatory operator till in
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business that employed Mr. Tiller for alonger period of time than any other sgnatory operator prior to
the effective date of the 1978 cod wage agreement. (P.’sMem. a 20.) See 26 U.S.C. 9706(f)(3)(a)
(procedure for addressing erroneous assignments). After the Eastern Enter prises decison, the
Commissioner voided Mr. Tiller's assgnment to N&W because N&W was an Eastern-type company
to which retired miners could not be condtitutionally assgned under the Cod Act. (Id.) The
Commissioner moved Mr. Tiller, dong with the other retirees who had been assgned to Eastern and
amilarly-stuated companies, to the “unassigned” category. (Id. at 22.) Mr. Tiller was then assigned to
plantiff, pursuant to

8 9706(a)(3), as the signatory operator that, aside from the Eastern-type companies, had employed him
for the longest period of time prior to the 1978 cod wage agreement. (Id. at 20.)

Paintiff contends that Mr. Tiller should have remained unassigned because the Commissoner
does not have the authority to disregard employment by existing Eastern-type companies and assign
retireesto the “next-in-ling” employer under 8 9706(a)(3). Defendants assert that the Commissoner’s
action is consstent with the intent of the Coad Act and correct under 8 9706(a).

Congress sintent in enacting the Cod Act was to ensure that retired cod miners receive the
hedth care benefits that they are entitled to by identifying former employers and holding them
responsible for funding the benefits for their former employees.

[T]helegidative history of the Cod Act reflects an effort to “insure that every

reasonable effort is made to locate a responsible party to provide the benefits

before the cogts are passed to other sgnatory companies which have never had any

connection to theindividua[.]” To thisend, the Conference Committee Report

declared that the Act’s “overriding purposeis to find and designate a specific

obligor for as many beneficiaries in the [Benefit] Plans as possible” The conferees
further stated thair “inten[tion] that the largest possible number of beneficiariesin the
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[Benefit] Plans be assigned to a specific or designated company([,]” and “that the
number of unassigned beneficiariesis kept to aminimum.”

Holland v. Pardee Coal Co., 269 F. 3d 424, 436 (4" Cir. 2001) (quoting 138 Cong. Rec. S17604-
05 (daily ed. Oct. 8, 1992)), cert pending, No. 01-1366 (docketed Mar. 18, 2002). The structure of
the Act reflectsthisgod. By providing an eaborate set of assgnment criteriaand control group
ligbility, Congress cast awide net to capture as many responsble parties as possible to hold
accountable for retiree benefits. Only those retirees whose former employers (and their related
persons) no longer exist are left unassigned. The unassigned retirees receive benefits from reserved
funds transferred from other sources to the Combined Fund by Congress or, if necessary, from
premiums assessed proportionately against al assigned operators. 26 U.S.C. § 9704(a)(3), (d).
Requiring Mr. Tiller and dl other “Eastern-like’ retirees to remain unassigned, as plaintiff urges,
imposes the costs of their benefits on unrelated parties who have no connection to the retirees, thereby
undermining a fundamenta god of the Act.

The Commissioner’ s dterndive to leaving retirees unassigned is areasonable one. The
Commissioner made assgnments under § 9706(a) by disregarding employment by Eastern and other
Eagtern-like companies and assigning retirees to the sgnatory operator that met the statutory
requirements. In contrast to plaintiff’s assertions, the Commissioner did not “add new provisons’ to
the Act by making these assgnments. (Pl.’sMem. a 23.) Asfound by the court in Pittston Co. v.
United States:

The argument that the re-assignments [of beneficiaries who previoudy had been

assigned to companies Smilarly stuated to Eastern] enlarged the Satute isincorrect.

The Cod Act, fromits very language, dways envisoned that the beneficiaries
would be assgned to Sgnatory operators. Removing Eastern and Eastern-like
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companies Smply reduced the number of Sgnatory operators: it did not expand the
reach of the statute in terms of the number of beneficiaries.

Pittston Co. v. United Sates, Nos. 3:97cv294 & 01cv273, dip op. at 20-22 (E.D. Va. 2002).
Smilaly, in Wheeling-Pittsburgh Steel Corp., the court agreed that "the commissioner had the
authority to reassgn beneficiaries in response to the Eastern Enter prises [decison] and, thus, did not
act in an arbitrary and capricious manner but, rather, acted within the bounds of the law.” Wheeling-
Pittsburgh Steel Corp., No. 5:99cv60 dip op. a 32. But see Sdney Coal Co. v. Massanari, No.
01-76-DCR dip op. a 1 (E.D. Ky. July 23, 2002) ("the Commissioner overstepped his authority in
making the Eastern Enterprises type reessgnments’).  In this Court’s view, the result reached in
Pittston Co. and Wheeling-Pittsburgh Seel Corp., as opposed to Sdney Coal, is more consistent
with the intent of the Cod Act, for Sdney Coal would bar assignment under § 9706(a)(3) whenever
the sgnatory operator that employed the retiree for the longest period of time and is dill in exitence is
an Eagtern-type company. Despite Congress intent to reduce the number of unassigned retirees,
these employees would remain unassigned even if they had worked for multiple signatory operators
thet are il in business.

Faintiff atesBarnhart v. Sgmon Coal Co., 534 U.S. 438 (2002), in support of its position
that the Commissioner unlawfully assumed “alegidaive function” by assgning Mr. Tiller. (A.’s Mem.
a 22.) Plaintiff’srdiance on this caseisingpposte. In Sgmon Coal, the Supreme Court held that
under the plain language of the Cod Act, acompany that had purchased a sgnatory coal operator
prior to enactment of the Coal Act was not arelated person to the signatory operator, and therefore,

could not be assigned responsbility for the Sgnatory operator’ sretired employees. 1d. a 951. The
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Supreme Court rgjected the Commissioner’ s argument that it was reasonable to conclude that direct
successors of asignatory operator should be responsible for the operator’ s employees.  Since the two
companies were not related persons within the meaning of the Coal Act, the successor company could
not be assigned liability on that bass. Congress “did not delegate authority to the Commissioner to
develop new guiddines or to assign ligbility in amanner inconsstent with [an unambiguous] Satute.”

|d. at 956.

That is not the Stuation here. The Commissoner is not developing new guiddines or making
an “unfounded policy decison” (F.’sMem. a 22), but is goplying the Cod Act’s assgnment criteria
in areasonable and logical manner that is condstent with the statutory languagein light of Eastern
Enterprises. “‘[W]henever an act of Congress contains unobjectionable provisions separable from
those found to be uncondtitutiond, it is the duty of this court to so declare, and to maintain the act in so
far asitisvdid.’” Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 684 (1987) (quoting Regan v.
Time, 468 U.S. 641, 652 (1984)). The Supreme Court’sdecision in Eastern Enterprises requires
that the Cod Act's assgnment criteria be congtrued in away to dlow it to “function effectively and
sarve [its] purpose. . . after the invalid gpplication has been excised.” Carnival Cruise Linesv.
United States, 200 F.3d 1361, 1367 (Fed. Cir. 2000). In the matter before this Court, the
Commissioner isdoing just thet.

Fantiff arguesthat Mr. Tiller should remain unassigned after Eastern Enter prises because he
would have been unassigned if N&W had gone out of business. (Pl.’s Opp. a 28.) “Wherean
assigned operator goes out of business, the statute does not direct or authorize the Commissioner to

re-examine beneficiary wage records for the purpose of reassgning that operator’ s beneficiaries to
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some other former employer.” (Pl.’sOpp. a 27.) Plantiff’sview, however, ignores the fact that Mr.
Tiller' sassgnment to plaintiff is sgnificantly different than an assgnment properly made to a company
that later goes out of business, for Mr. Tiller's assgnment to N&W was never proper. The effect of
the Supreme Court’ sdecison in Eastern Enterprises was retroactive. See Harper v. Virginia Dep't
of Taxation, 509 U.S. 86 (1993) (“*[b]oth the common law and our own decisons have ‘recognized
agenerd rule of retrogpective effect for the condtitutiona decisions of this Court.””) (quoting Robinson
v. Neil, 409 U.S. 505, 507 (1973)). It had never been congtitutiona for SSA to assign beneficiaries
to Eastern-type companies under section 9706(a)(3) of the Cod Act. Even if the Commissioner may
not reassign beneficiaries where the assigned operator goes out of business, it is the duty of the
Commissioner to properly assgn Eastern beneficiaries. Here, the Commissioner performed this duty
by applying the assgnment criteriain the Act as if the Eastern-type companies had never been
avalable for assgnment. Consequently, the Commissoner’ s assgnment of ligbility for Mr. Tiller's
hedlth care premiumsto plaintiff was not arbitrary or capricious, but a reasonable and lawful

goplication of the Act in view of the holding of Eastern Enterprises.

CONCLUSION

For the above reasons, the Court finds that the Cod Act is not uncongtitutiond as gpplied to
plantiff and the Commissoner’ s refusd to void plaintiff’ s assgnment to fund hedth care benefits for
retired minersis not arbitrary, capricious, or an abuse of discretion. Moreover, the Commissioner’s
assgnment of retiree Tuness Tiller was lawful under the assgnment criteria of the Cod Act and not an

abuse of discretion. Asareault, plaintiff’s motion for partia
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summary judgment is denied and summary judgment is granted on behdf of defendant and the

Trustees asto Counts | and I11.

ELLEN SEGAL HUVELLE
United States Didtrict Judge

Dated:
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NELL JEAN INDUSTRIES, INC.,,
Plaintff,
V. Civil Action No.: 01-2006 (ESH)

JO ANNE BARNHART,
Commissoner of Socid Security,

Defendant,

and
MICHAEL HOLLAND, et al.,
Trustees of the UMWA Combined
Benefit Fund,

Defendants-Intervenors

N N/ N N N N N N N N N N N N N N N N N N

ORDER
This matter is before the Court on plaintiff’s Motion for Partid Summary Judgment [33-1];
Defendant’s Motion to Dismiss or, in the Alternative, for Summary Judgment [34-1 and 34-2]; and
Motion of the Trustees of the UMWA Combined Benefit Fund for Summary Judgment [32-1]. Based
on the pleadings, the entire record and relevant case law, it is hereby
ORDERED that defendant’ s and defendant-intervenor’ s motions for summary judgment are
GRANTED asto Counts| and I1l; and it is

FURTHER ORDERED that plantiff’s Motion for Partid Summary Judgment iSDENIED;
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anditis

FURTHER ORDERED that Counts| and Il of plaintiff’s Firss Amended Complaint are
DISMISSED WITH PREJUDICE; aditis

FURTHER ORDERED that CountslI, IV and V of plantiff’s Firs Amended Complaint
are stayed pending the outcome of the Supreme Court’ s ruling in Barnhart v. Peabody Coal (No.
01-705) and Holland v. Bellaire Corp. (No. 01-715).

SO ORDERED.

ELLEN SEGAL HUVELLE
United States Didtrict Judge

Dated:
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